INFORMATION LETTER 
NATIONAL CANNERS ASSOCIATION 


No. 1438 Washington, D. C. May 23, 1953 


Publication of the regular INFORMATION LETTER this week was made impossible 
by a city-wide strike of printing plant employees. Until it is possible to print 
the INFORMATION LETTER in its customary format, it will be issued in this forn, 
on the regular Saturday schedule. (This issue should be preserved with regular 
issues and made a part of the permanent file.) 


A forthcoming issue will report proceedings of the Spring meeting of the 
N.C.A. Board of Directors, in session in Washington May 22-23, 


PROCUREMENT: Walsh=Healey Exemption 


The N.C.A, is informed that a decision by the Secretary of Labor on ry 


question of a 1953 exemption fran the Walsh-Healey sot for procurement of 33 
canned foods is imminent. 


HHH HE 
CONGRESS: FDA Factary Inspection 


The House Committee on Interstate and Foreign Commerce opened hearings May 20 
on legislation to reinstate authority in the Food and Drug Administration to enter 
food establishments to make inspections. The N.C.A. testified May 21 in support 
of the proposed legislation, 


H. Thomas Austern, Chief Counsel of N.C.A., testified, The N.C.A. statement 
asserted that the present legislation is not intended to deal with the problem of 
the scope of inspection, and urged the Committee to make it clear in legislative 
history that the till will do no more than reinstate factory inspection authority, 
as Secretary Hobby has requested. 


The text of the N.C.A. statement vill be reproduced in the next printed 
issue of the INFORMATION LETTER. 
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CANNER AND DISTRIBUTOR STOCKS OF SPECIFIED CANNED FOODS APRIL |, 1953 


CANNER STOCKS DISTRIBUTOR STOCKS TOTAL CANNER & DISTB. 
Quantity PERCENT QUANTITY PERCENT (QUANTITY PERCENT 
COMMOD ITY (000 act Cwanae from (000 act. Cwance rrom (O00 act. CHANGE FROM 
cases) 1952 cases) Apr.|, 1952 cases) 1952 
BEANS, GREENLWAX 2,086 - & 2,840 - 2 4,926 — 
Corn 10,772 + 92 4,987 + | 15,759 + 49 
Peas 6,819 - 19 4,717 - I 11,536 - 16 
Tomatoes 8,784 + 100 4, 120 - 3 12,904 + 15 
ASPARAGUS eee 678 - eee 
Beans, Lima ere 852 = eevee eee 
Beets eee 1,362 + eee 
Carrots 554 + ereee 
Catsue & CHiti S. 10,716 2,206 10 12,922 NeAe 
APRICOTS 1,271 + 7 770 - 8 2,041 + 6 
Fruit Cocxtaiti/ 3,841 1,334 - 5,175 
PEacnes ” 6, 169 - 6 3,558 + 3 9,727 - 3 
PEARS 3,084 - 2 | ,062 - 146 
PINEAPPLE 7,790 1,963 - 2 9,753 NeAe 
AppLe Sauce 2,62) 50 1,246 + (8 3,867 - 39 
CHerRRies, RSP 4,80 23 622 - & 1, 102 - ih 
CHerries, Sweer 576 + 110 bee + 23 882 + & 
Graperrt.Seaments - 2 + 3 2,952 - 
Puums & Prunes 752 17 531 + 3 1,283 - 10 
Tomato Juice2/ 13,848 + 28 2,915 - 6 16,763 + 2] 
Graperruit JUice ,006 + 22 1, 145 - 8 5,151 + Ih 
ORANGE JUICE 5,065 - 5 1,72 - 8 6,791 = 
Citrus BLENDS | ,ly2ly - 20 683 - 5 2,107 - 16 
PINEAPPLE Juice 4,093 NeAs 1, 186 - 2 5,279 NeAe 


NeAs NOT AVAILABLE 
\/ INCLUOES FRUITS FoR SALAD AND MIXED FRUITS (EXCEPT CITRUS). 
Z/ INCLUDES VEGETABLE JUICE COMBINATIONS CONTAINING AT LEAST 70% Tomato vuice. 


SUWMARY OF CANNERS' STOCKS AND SHIPMENTS MAY |, 1953 


Canners! - Season SHiPwENTS TO May | 
TOLS-52 iva. = VGe 

Apeces (6//0s ) NeAe 2,093 785 NeAe 3,249 3,042 
APPLE Sauce 4,299 1,823 NeAe 8,578 8,904 
CHERRIES, RSP 188 LI7 330 3, 652 4,285 3,775 
BEANS, GREEN&WAX 2,578 4,530 1,187 15, 16,733 18,475 
Beans, Lima 945 1,296 626 2,699 2,690 2,671 
Beets 1,588 2,985 2 5,878 6,901 ,620 
Carrots 559 Lib 1p 1,792 1,943 , 105 
Corn 5,875 3,794 8,339 25,800 26,768 30 , 301 
Peas 5,560 6,3)! 4,934 29,354 32,637 29,252 
Toma tToes* 1,606 1,668 3,680 15,946 18,523 12,213 
Tomato Juices 4, 352 4,693 7,19 13,971 16,020 15, 194 
Basy Fooo 47,970 47,155 47,782 42,62 46,361 


* CALIFORNIA EXCLUDED. 


SOURCES; DISTRisuTOR STOCKS BUREAU OF THE CENSUS 
ALL CANNERS' STOCKS aNO SHiPMENTS, DiviSiON OF STATISTICS, NeCoAc 
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INFORMATION LETTER 


Not for 


NATIONAL CANNERS ASSOCIATION 


No. 1438 


Washington, D. C. 


May 23, 1953 


N.C A. Statement on FDA Factory Inspection 


Implementing the resolution 
adopted by the canning industry at the 
Annual Convention last February, H. 
Thomas Austern, N.C.A,. Counsel, 
testified May 20 before the House 
Committee on Interstate and Foreign 
Commerce in favor of limited authority 
for the Food and Drug Administration 
to make factory inspections. 


The formal statement of the Na- 
tional Canners Association, which 
contains the N.C.A. resolution, Mr. 
Austern's testimony, and subsequent 
material supplied the Committee, are 
reproduced in this Supplement to the 
INFORMATION LETTER, 


The Committee hearings were on 
measures designed to carry out the 
President's recommendation to Con- 
gress that factory inspection authority, 
negated by the Supreme Court in the 
Cardiff case, be restored. In the 
course of the hearings, issues in addi- 
tion to factory inspection authority 
were discussed, 


In response to questions by mem- 
bers of the Committee, Mr. Austern 
commented on the scope of factory 
inspection and on other issues that 
had been presented to the Committee. 
Mr. Austern's comments are of par- 
ticular interest to all canners, prin- 


cipally because he summarized in 
practical terms just how far a federal 
food and drug inspector may legally 
proceed in making a factory inspection. 


Indiana and Ohio canners were 
represented at the hearing by Harold 
K, Bachelder, who proposed that fac- 
tory inspection authority be condi- 
tioned on the Food and Drug Admin- 
istration's supplying canners with a 
copy of the factory inspection report 
and a copy of any official analysis of 
samples taken at the time of factory 
inspection. George S. Clark, repre- 
senting the Baltimore Canned Foods 
Exchange, stated that the members of 
the association he represents do not 
object to factory inspection but that 
they oppose authority in the Food and 
Drug Administration to undertake in- 
spections without the expressed per- 
mission of the canner, 


Charles W. Crawford, Commis- 
sioner of Food and Drugs, informed 
the Committee that during the coming 
season inspectors will use a check 
list, now being developed, in inspect- 
ing tomato canning plants. A copy of 
the check list, as filled in by the in- 
spector, will be left with the canner 
at the conclusion of each factory in- 
spection, he announced, 
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Canning Industry Resolution 


The following -resolution was unanimously 
adopted at the 46th Annual Convention of the Na- 
tional Canners Association, in Chicago February 
21, 1953: 


Factory Inspection 


"The canning industry approves of the im- 
mediate enactment of legislation restoring the 
authority to enter processing factories for the 
purpose of making the limited inspection author- 
ized by the Federal Food, Drug, and Cosmetic 
Act." 


N.C.A. Testimony 


Following is a transcript of bearings be/ore the House Commitiee 
on Interstate and Foreign Commerce on May 20 at which H. Thomas 
Austern presented testimony on bebal{f of the National Canners 
Association: 


Mr. Austern: I represent the National Can- 
ners Association, Mr. Chairmar, 


The Chairman (Rep. Wolverton — N. J.): You 
are in favor of the bill? 


Mr. Austern: We have some suggestions. 


The Chairman: How long will it take you to 
give us your suggestions? 


Mr. Austern: I should think about 12 minutes, 
I have filed with the Committee a statement which 
I trust, with your permission, may be included in 
the record at this point. 


The Chairman: Your statement is included in 
full at this point, 


(At this point there is reproduced the statement filed with the 
Committee by Mr. Austern.) 


My name is H, Thomas Austern, I am appear- 
ing here today on behalf of the National Canners 
Association to which | am privileged to be counsel, 


The National Canners Association is a national 
trade association comprising approximately 1,000 
canners who collectively pack about 75 percent of 
the nation's production of canned vegetables, fruits, 
fish, meat, and other canned foods. 


Its membership includes canners in all but 
two of the 48 states and in Alaska and Hawaii, It 
represents a large majority of the members of one 
of the largest food producing industries subject to 
food and drug regulatory control and to the limited 
factory inspection authorized in Section 704 of the 
Federal Food, Drug, and Cosmetic Act. 


We have asked for this opportunity to present 
the Association's views on H.R. 2769 because we 
deem it important respectfully to call to the atten- 
tion of this Committee the precise limits of that 
proposal as we understand it. 


Preliminarily, Mr. Chairman, I should like to 
mention that the National Canners Association is a 
national organization with each canner being a di- 
rect member. It is not a federation of regional, 
state or commodity associations that are inde- 
pendently organized, 


The views we desire to express relate today 
solely to H.R. 2769. They do not relate to other 
questions which exist as to the scope of factory 
inspection or with respect to other provisions of 
the Act. 


We are hopeful that at sotne appropriate time 
this Committee will invite discussion of the many 
important questions which are ripe for review 
under this law that has been in effect for some 
12-1/2 years. 


At this time, however, we are not taking any 
position on these additional questions. The fact 
that we do not do so indicates neither agreement 
nor disagreement with whatever views may be 
presented by others. 


This morning we are confining ourselves to — 
and I am authorized to deal with only -- the single 
question dealt with in H.R. 2769. 


The question is whether Congress should au- 
thorize the representatives of the Food and Drug 
Administration, after giving written notice, to enter 
a food establishment in order to make the limited 
inspection authorized in 1938 when Congress 
enacted Section 704 of this Act. 


We think it should but that Congress should 
make it clear that it is doing this and nothing more, 


Over the years, there have been some differ- 
ences in view as to the scope of inspection which 
Congress authorized in 1938, It is our under- 
Standing that this bill is not intended in any way to 
deal with this problem of the scope of inspection, 


We deem it important, however, that this Com- 
mittee make this clear, There is a possibility 
that under some Supreme Court cases, it might be 
argued in the future that the reenactment of a pro- 
vision — or what is possibly tantamount to reenact- 
ment, the partial amendment of a statutory pro- 
vision — might by implication confirm the fullest 
extent of power exerted by the enforcement agency. 


We understand that Congress is not being 
asked to do this. To make this point clear, the 
National Canners Association, on February 4, 
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1953, addressed a letter to Mrs. Hobby asking 
that our understanding be confirmed. 


This understanding, as stated in that letter, 
was that — 


"The sole purpose for which Congress is 
being asked to amend Section 704 is to 
eliminate the requirement for permission; 
and the requested amendment, if enacted, 
is not to be considered as having changed 
the law with respect to the scope of au- 
thorized inspection from that originally 
enacted..." 


On February 12 Mrs. Hobby replied that our 
understanding was correct. 


With your permission we should appreciate the 
inclusion of these letters in the record of this 
hearing. 


The National Canners Association has always 
supported reasonable food and drug legislation, 
The canning industry sponsored the original Act 
of 1906, 


Again in 1938 the Copeland bill, as finally de- 
veloped with the original factory inspection pro- 
visions, was supported by the Association, 


The canning industry believes that it has 
nothing to fear from a reasonable and limited 
right of factory inspection accorded to the Food 
and Drug Administration, 


On the basis of the understanding vouchsafed 
by Mrs. Hobby, the Association, in a resolution 
unanimously adopted on February 21, 1953, at its 
national convention, expressed itself in the follow- 
ing language: 


"The canning industry approves of the 
immediate enactment of legislation re- 
storing the authority to enter processing 
factories for the purpose of making the 
limited inspection authorized by the Fed- 
eral Food, Drug, and Cosmetic Act." 


Accordingly, we favor passage of H.R, 2769. 
We do so on the understanding recorded in these 
letters, Moreover, we think H.R. 2769 is prefer- 
able to H.R. 3551 because it is unnecessary to 
reenact the entire Section 704 to make this slight 
change. 


We earnestly request that the Committee make 
it clear in the legislative history that it is doing 
no more than Secretary Hobby has asked it to doin 
this area, 


February 4, 1953 
Dear Mrs. Hobby: 


The attention of the canning industry has been 
directed to your letter of February 2, 1953, to the 
President of the Senate and the Speaker of the 
House of Representatives, enclosing a draft bill 
for the amendment of Section 704 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 374). 
Your letter amplifies in detail the request to the 
Congress in the Presidential Message on the State 
of the Union of February 2, 1953. 


The National Canners Association desires 
promptly to present this proposal for considera- 
tion by the canning industry. 


Your letter to the Congress states in part: 


"We have considered several meth- 
ods of repairing the factory inspection 
provisions. Time is of the essence in re- 
storing the needed authority to prevent 
loss of the progress made over the past 
fourteen years. A simple amendment, to 
eliminate the need for obtaining permis- 
sion before making inspections, can re- 
store the vital provisions and should avoid 
needless controversy over the scope of 
the inspection authority. We are content 
to leave to the United States Courts the 
problem of saying how far the authority 
extends, Efforts to change the substan- 
tive language in any way will involve 
heated controversy and is likely to delay 
enactment," 


We understand this paragraph, as well as the 
letter as a whole, to indicate the scope of the re- 
quest to Congress as being limited to the precise 
point as to the right to enter and inspect estab- 
lishments dealt with in United States v. Cardiff, 
decided by the United States Supreme Court on 
December 8, 1952. As you know, there remain 
areas of forthright and respectful disagreement as 
to the scope of the inspection authority in Section 
704, particularly as to what is comprehended within 
subdivision (2) of that Section. In short, the sole 
purpose for which Congress is being asked to 
amend Section 704 is to eliminate the requirement 
for permission; and the requested amendment, if 
enacted, is not to be considered as having changed 
the law with respect to the scope of authorized in- 
spection from that originally enacted and existing 
prior to the decision of the Supreme Court in the 
Cardiff case. 


We would appreciate formal confirmation of 
this understanding. In view of the urgency noted, 
we respectfully suggest that this explicit assurance 
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One, there has been a discussion of the exhi- 
bition of credentials as specified in H.R. 3551, We 
doubt whether that is really necessary or practi- 
cable. Nobody admits an inspector without looking 
at his credentials. No one conceivably could be 
prosecuted for refusing admission to an inspector 


will, as you state in your letter, “avoid needless 
controversy over the scope of the inspection 
authority." 


= 


Very truly yours, 


| 


q 


/s/ Carlos Campbell 


Executive Secretary 


February 12, 1953 
Dear Mr. Campbell: 


Your letter of February 4, 1953 deals with my 
letter to the President of the Senate and the Speaker 
of the House of Representatives enclosing a draft 
of a bill for the amendment of Section 704 of the 
Food, Drug, and Cosmetic Act, You quote a para- 
graphfrom my letter and ask if you have accurately 
expressed our views. Your understanding of the 
paragraph is correct. 


We very much appreciate your interest in 
writing and hope that this reply will be helpful to 
you, 


Sincerely yours, 
/s/ Oveta Culp Hobby 


Administrator 


(This concludes the statement filed with the Committee by Mr. 
Austern. At this point there is reproduced the transcript of Mr. 
Austern's testimony before the Committee, and questioning by mem- 
bers of the Committee.) 


Mr. Austern: My statement covers the cover- 
age of the National Canners Association, which is 
nation-wide, That statement, Mr. Chairman, like- 
wise includes an exchange of correspondence 
between the National Canners Association and 
Secretary Hobby. 


I should like to say that that correspondence 
is designed to make it clear that in making the 
single amendment which this bill makes, you are 
not touching in any way the scope of inspection, 


We agree that the inspector, as our statement 
indicates, may get in, and we hope you will make 
it clear that you are not now dealing with the ques- 
tion of what he may do when he gets in. We are 
Satisfied to rest on the language, the carefully 
drawn language of Congress in 1938, 


Now, may I next turn directly to the points 
which have been raised on which we somewhat 
immodestly think our comments may be useful to 
the Committee. 


who would not show his credentials. And as you 
know, sir, misrepresenting oneself as a federal 
officer is a crime, 


Two, the written notice provision in your bill, 
we think is needed, We do not think it is meaning- 
less, for two reasons, One is legal and one is 
practical, Legally, it is an analogue to that part 
of the Fourth Amendment, with which this Com- 
mittee is familiar, that provides that a search 
warrant must particularly describe the place and 
the things to be searched, We think that that no- 
tice must refer to Section 704, and we rest on the 
limited language and the limited authorization in 
Section 704(2). Practically, that notice will serve 
as a record of the visit, identifying the date and 
the inspector; and without time-taking elaboration, 
I can tell you from experience of some 20 years 
in the canning industry, as Counsel for the National 
Association, that can be important. 


Now, third, the point was made yesterday, and 
made again this morning, that perhaps this notice 
might have a continuing effect, that perhaps the 
FDA might simply send a general notice by mail 
at the beginning of the year, and that it would have 
a continuing effect whenever any inspector there- 
after showed up. 


Il am frank to say, sir, that that point was 
raised, and it was dismissed — perhaps too hastily. 
We suggest to you that if the Committee is troubled 
about it, and perhaps there is reason tobe troubled, 
you add after the word "giving" in line 7 of H.R. 
2769, the words "for each entry specific," so that 
the phrase would read this way: "after first giving 
for each entry specific written notice to", 


Fourth, as noted in my statement, we do not 
think that this Committee should attempt to modify 
the language in Section 704(2) as to the scope of in- 
spection, Congress carefully limited that in 1938, 
and this Committee ought not to fool with it, I sub- 
mit respectfully, for two reasons: If you did so, 
you would do it without the opportunity for hearing 
or notice to people who are vitally interested in 
that scope of inspection, And, next, we would be 
here endlessly talking about it, perhaps, differently 
for foods and differently for drugs. 


Fifth, the word "custodian" has apparently 
proved to be a troublesome term. Perhaps this 
Committee should say — when you change to a 
mandatory inspection — that the notice be given to 
"the owner, operator or person then in charge of 
the premises." 


ie 
he 
14 
fea 


May 23, 1953 


Now, that janitor problem, that deaf and dumb 
custodian problem that we have heard about, is 
simply a function of an inspection at a reasonable 
time. If the plant is running, someone is incharge. 


Lastly, the law says that inspection must be 
at reasonable times. That is now in Section 704. 
I have no hesitancy, Mr, Chairman, in bulletining 
to the canning industry that inspection requested 
when a cannery is not running, such a8 in the mid- 
dle of the night, is not at a reasonable time, and 
they do not have to let the inspector in; and I would 
not worry about a prosecution for refusal, for 
keeping him out when the cannery was closed down 
at night. 


You do not need daily legal advice on a lot of 
this stuff. Some of it is plain common sense and 
the courage, some of which we have seen exhibited 
here, to stand up for your rights. 


Yesterday you were asked to put in the word 
"reasonable" to define the scope of inspection, 
presumably to specify that the inspection should 
be reasonable, I would rather rest on the limita- 
tions of that careful language in Section 704(2) as 
to what can and cannot be inspected after the man 
gets in, 


We have told the canners that they do not 
have to give private formulas, quality control rec- 
ords, or pose themselves or their plants for pho- 
tographs, or to qualify their personnel. We know 
that the FDA in the Cardiff petition asserted a dif- 
ferent view, but if this Committee, sir, is careful — 
as my statement amplifies in detail and the corre- 
spondence with the Secretary makes clear, if you 
are careful not to confirm that assertion in the 
Cardiff case, which I respectfully submit is er- 
roneous -- we will, I believe, be able to defend 
against any prosecution for refusal to do what the 
law does not authorize, 


Secondly, we can assert our constitutional 
rights against the use of any improperly taken 
evidence under the Fourth Amendment, because 
the federal exclusory rule permits you to get that 
evidence back, or if it is contraband, to prevent 
its being used in court, 


Perhaps | am still within my time. 1 have got 
a great deal to say, but | appreciate your time 
problem, 


The Chairman; You can put anything you want 


in the record, and you can revise and extend your 
remarks, 


Mr. Austern: That is a privilege and a prac- 
tice which only Congressmen can indulge in, sir. 


Mr. Bennett (Mich.): I have a question. 


The Chairman: Several of these gentlemen 
would like to ask you some questions. 


Mr. Bennett: Do you take the position that 
Congress should make no change in the language 
governing the scope of the inspection? 


Mr. Austern: We are, firstly, for the bill. 
The bill does not touch subdivision(2) of paragraph 
704, We do not want the Committee to be put in 
the position where, because of the implications of 
law that are explained in my statement, it might 
be said that you had done that. We ask that you 
make it clear. 


Mr. Bennett: I am sure that you are a lawyer, 
and neither this Committee nor Congress is gov- 
erned and bound by the language of a bill that 
someone introduced. This whole matter is open 
here for consideration, The thing that I am con- 
cerned about, and your testimony gives me further 
concern about it, is the fact that if 1 understood 
you correctly, you say that you are perfectly satis- 
fied with the language as now written governing 
the scope of these inspections on the one hand, On 
the other hand, you say that you put an entirely 
different interpretation upon the meaning of that 
language than does the Administrator of Food and 
Drug. 


Mr. Austern: That is correct, sir. 


Mr. Bennett: Now, do you feel that if this bill 
is passed making no modifications of this authority, 
and no further clarification of it, that the Food and 
Drug Administration would change its position with 
respect to it? 


Mr. Austern: May | address myself to that 
precisely? What the Food and Drug Administra- 
tion might or might not do, I am not in a position 
to say. On the other hand, there are Supreme 
Court cases which suggest that if Congress re- 
enacts a statutory provision or does what is tanta- 
mount to that, merely changes part of it and re- 
enacts the rest, they might be said to have confirmed 
the existing asserted administrative interpretation. 


Now, that is an established doctrine, What we 
are saying to you, sir, is please be meticulously 
careful in making this slight change in 704 not to 
confirm the Food and Drug erroneous assertion. 


Mr. Bennett: Isn't the best way to do that to 
clarify the language? 


Mr. Austern: I submit, sir, with all deference, 
no, For several reasons, In the first place, the 
language that Congress put in here in 1938, after 
five years' consideration of many bills, as you 
will recall, is carefully drawn, covering pertinent 
equipment, finished or unfinished materials, con- 
tainers, and so on, 


5 
i- 
re 
i- 
ng 
be 
or 
ou 
al 
is 
rt 
ch 
nd 
he 
in 
ve 
nd 
rs 
al 
nd 
ce 
he 
ail 
ve 
ly. 
ed 
R. 
iat 
ng 
10t 
ify 
n- 
8, 
b- 
$0, 
ng 

in 
be 

nis 

a 

of 


lofermation Letter 


Mr. Bennett: It is carefully drawn, then, and 
it has been on the books for a nitmber of years, but 
is not it a fact that no one, that the people in the 
industry being governed and the Administration 
that is inspecting, do not and never have agreed on 
what it means? 


Mr. Austern: To the extent that they have 
attempted to get more than we think they are en- 
titled lawfully to get, the answer is yes. We have 
never had any trouble, sir, in advising canners 
that they do not have to turn over records, and we 
have told them they do not have to, and we never 
have had any trouble telling them that Food and 
Drug cannot look into personnel, 


Mr. Bennett: I am not concerned with what 
you tell the canners, That is your problem, but 
what I am concerned about is: Is the language 
ambiguous and is it capable of one or more dif- 
ferent meanings, depending upon who is interpre- 
ting it, and can it be improved by some simple 
clarifying language so that there will not be any 
doubt as to what is intended to be the scope of 
these inspections? 


Mr. Austern: I will answer that directly: One, 
I think it is clear, and two, I think if this Com- 
mittee wants to go into the question of whether it 
should be clarified, if you think | am wrong as to 
the first, | submit to you, sir, that there has been 
no notice sent out that that subject was going to be 
ventilated at this hearing; and I must say, on the 
basis of great study, that if you are going to venti- 
late that issue as to how this inspection scope 
shall be rewritten, we are going to be here for 
months, That is a very involved question, and I 
think that you will find that the considerations are 
different for food possibly than for drugs, and all 
we are saying is that we — 


Mr. Bennett: Would you be here for a month 
if you added a phrase on here that the inspection 
ought to be reasonable? I understand you object 
to that. 


Mr. Austern: I do object to that; I think that 
that is worse for us than not adding it. That is for 
this reason: The Fourth Amendment protects us 
against unreasonable searches and seizures. When 
Congress specifies, we think, with particularity 
what the inspector may do, we are in a position to 
say that if he goes beyond that he acts unreason- 
ably. You put the word "reasonable" in there, and 
you make that subsection (2) very rubbery, and 
then you really open the doors to litigation. 


Mr. Bennett: You object to the word "reason- 
able" times in there? 


Mr. Austern: It is in there now, and we want 
that, 


Mr. Bennett: What is that in there for, and 
why have the word "reasonable" in there if the 
time does not mean anything, and the time does not 
have to be reasonable or has to be reasonable, and 
why should not the inspection itself be reasonable? 


Mr. Austern: The concept of reasonableness, 
probably in the absence of the term "reasonable as 
to time," would comprehend both, but clearly there 
is a distinction, and Congress knew about it, and 
we talked about it in the 30's, and Congress knew 
that we wanted the term "reasonable time" flexible, 
and that is why it is in there as to time, 


We knew the question as to what was the ap- 
propriate time depended upon the circumstances, 
but when they came to discussing the scope of in- 
spection, Congress did not want to rest on that 
word "reasonable."" Congress specified the scope 
of inspection with particularity. 


I think that they were right, and I think you 
can handle the concept of what is an appropriate 
time case by case. When you come to what the 
man may do, you ought to specify what he can do 
and what he may not do, 


Mr. Bennett: What he does is more impor- 
tant than the time he enters the plant, what he 
does after he gets in, 


Mr. Austern: Oh, definitely. 


Mr. Bennett: The thing that concerns me is 
that this language is crystal clear to you, and it 
is crystal clear to Mr. Dunn, and it is crystal 
clear to Mr. Crawford, and you are all looking 
through different crystals. 


Mr. Austern: I could be flippant and say that 
is how, perhaps, I earn a living, but I would like to 
say further, seriously, sir, that as a member of 
this Committee you have a practical problem, 
You can either limit yourself to this one point that 
this hearing was called on, namely, should you let 
the man in and rest on what Congress did in 1938 
on what he can do after he gets in the plant? 


If you want to broaden the hearing and go into 
the question not only of whether you are going to 
let him in without a search warrant, but also go 
into the question of what he does when he gets in 
there, and what constitutes a proper inspection, 
then you are holding a hearing on a different and 
a vastly broader subject. 


There are lots of things, Mr. Bennett, in this 
Statute that might warrant reexamination. We 
hope that this Committee will hold a full hearing, 
and we can look at them, I submit we had better 
not do it on this bill, 
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Mr. Bennett: This phase may not be impor- 
tant to the people you represent, but I think there 
are a lot of other people throughout the country to 
whom it is very important, and I think that one of 
the important reasons that it ought to be considered 
is that you are changing the inspection, the federal 
inspection situation from a voluntary permissive 
one to a compulsory one, 


Now, I have no objection to that at all, and I 
think that that is necessary, but it is one thing to 
define authority to inspect a person's premises 
when the owner can say yes or no, "Yes, you can 
come in," or, "No, you cannot"; and it is quite 
another thing to define that authority when the 
owner has no discretion, and the fellow knocks on 
the door and walks in, Now, I think that that is the 
whole business in a nutshell, 


Mr. Austern: I will agree, sir, with your 
analysis. If | apprehended that you were going be- 
yond giving the right to the inspector to get in — 
which | am authorized by the National Canners 
Association, pursuant to a resolution in my state- 
ment, to approve — if I thought that doing socreated 
a serious problem about those fellows going on a 
frolic of their own after they got into the plant, I 
would be the loudest one to complain, 


I have watched that rigidly for 12 years, But 
I submit that perhaps you are taking on more than 
you need to today. I can say further that I am au- 
thorized to say that if you make solely this one 
change, we approve the bill. I have suggested, 
perhaps presumptuously, on the question of entry, 
some changes in the light of the discussion we have 
here, but we think you are going to be opening 
Pandora's box if you go into the scope of inspec- 
tion, and we are very much afraid of what may 
come out, 


Mr. Hale (Maine): Pandora's box is open now, 


Mr. Austern: I am authorized to say that we 
will rest on the limitations Congress put in. The 
fact that a government lawyer asserts that statu- 
tory language covers all outdoors is not a new 
phenomenon, certainly over the last 20 years, and 
we are prepared to deal with it. But what we are 
not prepared today on, and the thing that troubles 
me gravely, sir, is that on the issue of the scope 
of inspection it ought not to be done in avery quick 
hearing on another point, 


It is a very important thing. This camera 
question we could get into, but I am perfectly satis- 
fied with our position about cameras, There are 
also other ways to deal with it. One is get in front 
of the cameras so he cannot take the picture. 


Mr. Bennett: You want to leave it open to 
speculation and leave it open to litigation and leave 
it open for judicial construction rather than adopt 


the expedient of drawing up some simple language 
that most people could understand at the time we 
are considering the problem? 


The Chairman: I think the witness has made 
it very clear that his business depends upon that. 


Mr. Austern: I have not suggested that you 
abdicate. I have every confidence, as does the 
canning industry which has appeared before this 
Committee for 40 years, that when you come to 
grips with this problem, you will do the right 
thing. I am not saying let us leave it and have a 
lot of litigation. We have not had any, and I do not 
think we will, All I am saying is that if you want 
to come to grips with that broad problem, let us 
not back into it on this bill. 


Iam not suggesting, sir, that this Committee 
should abdicate or that we can ever get further by 
litigation than by sound legislation, I am simply 
saying that we should not open that one up and 
start dealing with a section that we are content to 
rest on, 


We are not half as worried about the govern- 
ment's assertions as perhaps we ought to be. The 
thing we are worried about is that this Committee 
make it clear that it is not buying the govern- 
ment's position, Then, when you come to look at 
the other things that you must look at under this 
statute, ‘let us explore this scope of inspection 
point, and let us look at the camera question, and 
let us look at who can look at this assertion of the 
FDA about records, and find out where the Fourth 
Amendment stops on that point, But let us not 
back into it casually on this bill. 


I hope that is a respectfully put position, sir. 


Mr. Bennett: I respectfully disagree with it, 
but I understand your position. My thought was 
that it might be sound but at least I think one mem- 
ber of the Committee will be interested in en- 
deavoring to simplify the language of this, and 
redefine in plainer language the scope of the au- 
thority of this inspection. I just thought that as- 
sociations which you represent, who certainly 
must be vitally concerned with this problem, ought 
to be willing to come forth with some suggestions 
about how it should be changed if it is tobe changed. 


Mr. Austern: We would be delighted todo that, 
As perhaps was indicated by another witness, we 
have considerable files on the subject of what you 
should and should not do about inspection, but I 
respectfully believe that this is not the time now 
and not the notice that was afforded on this bill to 
do it. 


We think we can protect ourselves and | as- 
sure you that we fight bureaucratic over-reaching 
if we ever encounter it. 
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Mr. Hale: I| just want to ask a question, I 
want to say that I think that your suggestion about 
the written notice, the language from time to time 
is excellent, but it still does not satisfy me that 
if you are going to require written notice at all, 
you should not have much more specific language 
than even you suggest. 


Mr. Austern: I may be over optimistic but 1 
would like to say two things in response to that. 
First, if this Committee desires to specify in this 
amendment that the written notice to be given must 
contain certain requisites, (a) recite the statute, 
(b) identify the plant, and (c) identify the inspector 
making the inspection, I have no objection to that, 
But I cannot conceive of any notice that in court 
would be deemed to satisfy the present draft of the 
bill that would not say at least that much, 


Mr. Hale: Let me ask you this: On this ques- 
tion of the owner-operator or person in charge, 
suppose I want to make or suppose the Food and 
Drug Administration wants to make an inspection 
of the Johnson and Johnson manufacturing plant in 
New Brunswick, N. J., which is a great big plant 
that | have seen from the train, The owner is 
Johnson and Johnson and the operator is Johnson 
and Johnson and the person in charge is presum- 
ably Johnson and Johnson, and now those words 
just do not get you anywhere when you are dealing 
with a corporation, 


Mr. Austern: | can say in response to that, 
that that is one phase of the problem that, with the 
exception of these unhappy incidents in Indiana, 
where, if the story is correct, | think the inspec- 
tor should be severely admonished if not fired — 
apart from those aberrations the usual practice is 
this: If the inspector turns up, we have told the 
canners and they know, to order that "You bring 
the fellow to the superintendent's office", and in 
the second place, we advise, "Always have some- 
one go around with the inspector." If the inspector 
is taking samples off the line, take the next can, 
Those are just common sense directions, 


Now, on this owner-operator or custodian 
thing, I would be delighted to be able to offer a 
better suggestion, I don't want somebody to come 
in the middle of the night and talk to the watchman 
in the boiler room and hand him a notice and then 
go ambling through the plant. If that happens, I 
would fight it on the notice point that it was nota 
bona fide notice, and I would fight it on the ground 
that it was not at a reasonable time. I would ad- 
vise any canner to whom that was done to stand up 
and fight, 


But | wonder whether the problem with which 
you have so sincerely concerned yourself is of the 
magnitude that you suggest? Practically it does 
not seem to me to be, . 


Mr. Hale: Maybe it is not, but when you are 
going to draw a statute, we want to draw as good 
a one as wecan, Suppose draw a notice addressed 
to Johnson and Johnson Manufacturing Company, 
and our inspector will visit your plant for the pur- 
pose of making an inspection on Monday next, and 
the girl in the outer office of Johnson and Johnson 
so puts it in a tray. Now, is that notice? 


Mr. Austern: I can only give you this analogy, 
when they come to inspect premises under these 
local laws the Chairman has adverted to, very 
often the notice is marked "Occupant", and that is 
not untypical, Il am quite satisfied that if the no- 
tice is addressed to the person in charge of these 
premises, | think that would do the job, But I want 
the notice, 


Mr. Hale: Do you think it ought to be like the 
letter from the Fuller Brush Company? 


Mr. Austern: No, I do not, but 1 can give you 
an illustration, It can be a sort of John Doe notice, 
In our Association we have thousands of small 
canners, and we concern ourselves with their prob- 
lems because we know they do not have facilities 
that others do, I think that in the case of the 
smaller canner, that phase of the problem is not 
acute, I may be wrong. 


The Chairman: Are there any further ques- 
tions, gentlemen? 


Now, without starting a question period over 
again, I want to suggest to you that while you have 
expressed your opinion as to how this law might 
be changed so that there willbe no misunderstand- 
ing between what you mean and what you want the 
Committee to believe, put it in the form that you 
feel that it should be in and submit it to us as a 
part of your remarks, so that the Committee can 
have your suggestion in black and white before it 
when it considers the question, It will then come 
up in our executive session, 


Mr. Austern: We will be happy to do that, sir. 


The Chairman: Thank you, 
(The material is as follows) 


May 26, 1953 
Dear Mr. Wolverton: 


At the conclusion of my testimony on H.R. 
2769 on May 20th last, you directed that I file with 
the Committee a suggested text as to how Section 
704 of the Federal Food, Drug, and Cosmetic Act 
might be amended to cover the suggestions made 
by me at the hearing, and to file a brief memoran- 
dum amplifying to whatever degree deemed nec- 
essary the other point made as to the scope of 
inspection, 
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Pursuant to your request, | am enclosing (1) 
a suggested text, and (2) a brief memorandum, 


Since my appearance! have had the opportunity 
to recanvass with a large number of canners at- 
tending the week-end meeting of the Board of 
Directors of the National Canners Association the 
question whether they deemed it desirable for 
your Committee at this time to reopen the language 
of Section 704 concerning the scope of inspection, 
Invariably, the opinion of these representative 
canners was that it would be preferable not to 
attempt to reopen this large subject at this time, 
particularly since the precisely limited language 
of the present law appears to be adequate, 


Respectfully submitted, 
/s/ H. Thomas Austern 


Counsel 


Proposed Amended Text of 
Section 704 


Sec. 704, For purposes of enforcement of this 
Act, officers or employees duly designated by the 
Secretary, after first giving for eachentry specific 
written notice to (after first making request and 
obtaining permission of) the owner, operator, or 
person in charge (custodian) thereof, are author- 
ized (1) to enter, at reasonable times, any factory, 
warehouse, or establishment in which food, drugs, 
devices, or cosmetics are manufactured, proc- 
essed, packed, or held, for introduction into inter- 
state commerce or are held after such introduction, 
or to enter any vehicle being used to transport or 
hold such food, drugs, devices, or cosmetics in 
interstate commerce; and (2) to inspect, at reason- 
able times, such factory, warehouse, establishment, 
or vehicle and ail pertinent equipment, finished 
and unfinished materials, containers, and labeling 
therein, 


Memorandum Concerning H.R. 2769 


The position of the National Canners Associa- 
tion on the specific bills now pending before the 
Committee is made fully clear in the Association's 
Statement filed with the Committee and in the 
testimony of its representative, H. Thomas Austern, 


Certain additional proposals, however, affect- 
ing the scope of factory inspection, and not di- 
rectly presented by the bills now pending, were 
offered by other witnesses. Among these was a 
Suggestion that Section 704 be amended by the ad- 
dition of the term "reasonable" or the phrase "in 
a reasonable manner" as a further qualification on 
the permitted scope of inspection, 


Because the Association is of the view that 
amendment of Section 704 in this manner would 
contribute nothing to the security of the regulatéd 
industries from unreasonable inspections and 
might well have the effect of relaxing the present 
statutory limitations on the scope of inspection, 
the Association wishes to register its opposition 
to that proposal. 


To the extent that the term "reasonable" or 
the phrase "in a reasonable manner" is intended 
to limit, in some general fashion, the scope of 
inspection which a food and drug representative 
may make, it is superfluous and contributes noth- 
ing to the clarity of Section 704, 


The courts have long made it clear that even 
when an administrative agency has a Congressional 
grant of authority to require the production of 
corporate records or to conduct an inspection of 
its premises, there is a necessary limit on the 
power of the agency to inquire into the affairs of 
a corporation, U. S. v. Frisch, 140 F.2d 660 (5th 
Cir, 1944), T upreme Court, in analogous 
cases, has laid down a standard of reasonableness 
in setting out the investigative powers of any fed- 
eral agency. Oklahoma Press Publishing Co. v. 
Walling, 327 U. S, 186 (1946); United States v. 
Morton Salt Co,, 338 U. S, 632 (1950). 


There can be no question that a similar stand- 
ard of reasonableness is implied in the scope of 
factory inspection authorized under Section 704, 
The proposed language, therefore, would merely 
express what the law already implies. 


But more important, adding the suggested 
adjective might becloud the now clearly circum- 
scribed and specifically limited language of Sec- 
tion 704 controlling what the FDA inspector may 
do when he enters, That sectionalready delineates 
with precision what the inspector may examine 
once he has entered the factory. He may inspect 
the "factory, warehouse, establishment, or ve- 
hicle" — meaning the premises or carrier — and 
certain designated items on such premises — 
"pertinent equipment, finished and unfinished ma- 
terials, containers and labeling." More than this 
is not permitted to him. He is not given access to 
records of any kind — formulas, quality control 
data, or personnel information, 


In the face of this specific enumeration of the 
area and items subject to inspection, it can only 
be assumed that the term "reasonable" would be 
addressed to the particularity with which inspec- 
tion is carried out — in respect to which there is 
no realistic issue, 


The Association also entertains a justifiable 
fear that the addition of the proposed language 
would open up Section 704 to expansive interpre- 
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tations not possible under the present language. 
"Reasonable" is a word which lacks precision. 


Indeed, as a statutory guide it is most rub- 
bery and susceptible of expansion by only slight 
administrative exertion, Under ordinary interpre- 
tations, it conveys the sense of what is reasonable 
"under the circumstances" or "needed to effectuate 
the purposes of the act." These are sharp verbal 
tools for an over-zealous bureaucrat. The intro- 
duction of this elastic concept implying varying 


limits on the permissible scope of inspection as 
the circumstances vary is an undesirable aim, 


We respectfully suggest that protection to the 
regulated industries is not afforded by Committee 
action which exposes Section 704 to this interpre- 
tation — that Congress, in applying a standard of 
"reasonableness", authorized a discretionary 
privilege subject to varying interpretations. The 
specific words of the existing law as to the scope 
of inspection are both adequate and preferable. 
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